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To the above-named Respondents: 

NOTICE OF PETITION 
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PLEASE TAKE NOTICE that upon the accompanying Verified Petition of 

Sierra Club and Hudson River Fishermen's Assocfatiob., New Jersey CUapter, through its 



attorneys, duly verified on the 18th day of February, 2014, the undersigned will move this 

COUli at an LA.S. Part to be held at the Queens County Court, located at 88-11 Sutphin 

Blvd., Jamaica, New York, on the 2nd day of May, 2014, at 11:00 A.M. of that day or as 

soon thereafter as counsel may be heard, for a judgment aimulling the September 7, 2013 

determination of the Commissioner of the New York Department of Environmental 

Conservation ("Commissioner"), that the Commissioner's determination that the 

application of Trans Canada Ravenswood LLC for approval to withdraw 1.5 billion 

gallons of water per day from the East River can be classified as a "Type II action" under 

the State Environmental Quality Review Act, Environmental Conservation Law ("ECL"), 

Article 8, and the regulations promulgated pursuant thereto; and annulling that 

determination for failure to comply with the New York State Water Resources Law, (ECL 

Article 15), as amended by the Water Resources Protection Act of 2011, and the 

regulations promulgated pursuant thereto, the Coastal Zone Management Act, (16 

V.S.C.A. § 1453), the Waterfront Revitalization of Coastal Areas and Inland Waterways 

Act of 1981, (Exec. L., Art. 42), the New York State Coastal Management Plan and the 

New York City Waterfront Revitalization Program; and for such other and further relief 

as the Court may deem just and proper. 

PLEASE TAKE FURTHER NOTICE, that answering papers, if any, are to be 
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served upon the undersigned no later than seven (7) days before the return date herein and 

you are directed to include the administrative record in this matter. 

DATED: February 18, 2014 
Allegany, New York 

TO: Joseph Martens, Commissioner 

GARY ABRAHAM, ESQ. 
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RACHEL TREICHLER, ESQ. 
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JONATHAN GEBALLE, ESQ. 
11 Broadway, Suite 615 
New York, NY 10004 
Telephone: 212-732-0800 
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Eric Schneiden11an, Attorney General of New York State 
The Capitol 
Albany, New York 12224-0381 
clo Laura Heslin, Assistant Attorney General 
Environmental Protection Bureau 
New York State Office of the Attorney General 
120 Broadway, 26th Floor 
New York, New York 10271 

Trans Canada Ravenswood LLC 
38-54 Vernon Boulevard 
Long Island City, NY 11101 
clo Yvonne E. Hennessey, Patiner 
Hiscock & Barclay, LLP 
80 State Street 
Albany, New York 12207 
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS
______________________________________________

SIERRA CLUB
85 Second Street, 2nd Floor
San Francisco, California 94105,

HUDSON RIVER FISHERMEN’S ASSOCIATION,
NEW JERSEY CHAPTER, INC.
P.O. Box 421
Cresskill, New Jersey 07626

Petitioners,

For a Judgment Pursuant to Article 78 of the
Civil Practice Law and Rules,

–against–

JOSEPH MARTENS, COMMISSIONER,
NEW YORK STATE DEPARTMENT OF 
ENVIRONMENTAL CONSERVATION
625 Broadway
Albany, NY 12233-1011,

Respondent,

TRANS CANADA RAVENSWOOD LLC
38-54 Vernon Boulevard
Long Island City, NY 11101,

Necessary Party.
_____________________________________________

Petitioners, by their undersigned attorneys, respectfully allege as follows:

I. PRELIMINARY STATEMENT

1.     This proceeding is brought pursuant to Article 78 of the New York Civil Practice Law

and Rules (“CPLR”) to compel the Respondent to comply with the New York State

Environmental Quality Review Act ( “SEQRA”), Environmental Conservation Law

VERIFIED PETITION

Index No. _____________

ORAL ARGUMENT
REQUESTED
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(“ECL”), Article 8, and the regulations promulgated pursuant thereto, the New York State

Water Resources Law, (ECL Article 15), as amended by the Water Resources Protection

Act of 2011, and the regulations promulgated pursuant thereto, the Coastal Zone

Management Act, (16 U.S.C.A. § 1453), the  Waterfront Revitalization of Coastal Areas

and Inland Waterways Act of 1981, (Exec. L., Art. 42), the New York State Coastal

Management Plan and the New York City Waterfront Revitalization Program in

connection with Respondent’s review of the application of Trans Canada Ravenswood

LLC on behalf of its Ravenswood Generating Station located in Queens County

(“Ravenswood”) for a permit to withdraw up to 1.5 billion gallons of water per day from

the East River in New York Harbor. 

II. PARTIES

2.     Petitioner Sierra Club is a national grassroots nonprofit conservation organization

formed in 1892.  Its purposes include practicing and promoting the responsible use of

earth’s ecosystems and resources, and protecting and restoring the quality of the natural

and human environment. The protection of water resources is a key aspect of Sierra

Club’s work. The Sierra Club has approximately 600,000 members nationwide, with

approximately 37,000 members in New York State and approximately 16,000 members in

New Jersey, including members whose conservation, aesthetic, and recreational interests

are injured by the environmental damage caused to the East River, the Hudson River,

Long Island Sound, the New York Harbor and the New York Bight by Ravenswood’s

water usage for its cooling water intake structures. Sierra Club and its members further
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suffer informational injury and injury to its public participation rights as a result of

DEC’s failure to conduct a full environmental assessment of Ravenswood’s water

withdrawals.

3.     Petitioner Hudson River Fishermen’s Association, New Jersey Chapter (“HRFA”) is a

regional non-profit conservation organization founded in 1966 and incorporated in 1988.

HRFA’s mission is to encourage the responsible use of aquatic resources and protection

of habitat. HRFA has approximately 325 members. HRFA’s members are recreational

fishermen who make active use of the Hudson River and its watershed, including the East

River and the New York Harbor. HRFA members are fishing in Hudson-Raritan Estuary

every day, with three to six members out in their boats on the East River each day during

the fall and spring migration seasons. The conservation, aesthetic, and recreational

interests of HRFA’s members are injured by the environmental damage caused to the East

River, the Hudson River, Long Island Sound, the New York Harbor and the New York

Bight by Ravenswood’s water usage for its cooling water intake structures. HRFA and its

members also suffer informational injury and injury to its public participation rights as a

result of DEC’s failure to conduct a full environmental assessment of Ravenswood’s

water withdrawals.

4.     Respondent Joseph Martens is Commissioner of the Department of Environmental

Conservation, (“DEC”), an administrative agency of the State of New York, with its

principal office in Albany, New York. The DEC was established by chapter 140 of the

Laws of 1970, and administers the water withdrawal permit program pursuant to article
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15, title 15 of the New York Environmental Conservation Law. Respondent’s Region 2

Office, the office administering the Ravenswood permit application, is located in Long

Island City, Queens County, NY. DEC is the governmental body responsible for

environmental protection in the state of New York and for the protection of New York’s

natural resources, including New York’s waters and the aquatic life within.

5.     Ravenswood is a corporation authorized to do business in New York with offices and

facilities at 38-54 Vernon Boulevard, Long Island City, New York, in Queens County.

Ravenswood is a necessary party in this matter because the determination challenged in

this Petition may affect the way in which it conducts its operations.

III. FACTS

6.     The following is a summary of the facts relevant to this petition.

7.     On May 31, 2013, Ravenswood applied to DEC on behalf of its Ravenswood

Generating Station in Queens for a permit to withdraw up to 1.5 billion gallons of water

per day from the East River in New York Harbor.

8.     On August 7, 2013, DEC invited by a public notice published in DEC’s Environmental

Notice Bulletin (“ENB”) comments by the public on DEC’s “tentative decision” to issue

an “initial permit” to Ravenswood to withdraw up to 1.5 billion gallons of water from the

East River and, on August 28, 2013, DEC published notice in the ENB that the deadline

for public comments would be extended to September 11, 2013. Sierra Club members,

among others, submitted timely comments, including comments challenging the manner

in which DEC classified its proposed action pursuant to the State Environmental Quality
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Review Act (“SEQRA”), so as to avoid a full environmental assessment of its proposed

action. DEC responded to the comments on November 15, 2013, affirming its

classification of the action as “Type II” pursuant to SEQRA. 

9.     Under SEQRA, an action classified as Type II does not require further environmental

review. 

10.     The Ravenswood application is the first application considered by the DEC under the

DEC’s new water withdrawal permitting regulations, which became effective April 1,

2013. See 6 N.Y.C.R.R. Part 601.

11.     To put the size of the proposed permit amount in perspective, 1.5 billion gallons per

day is 150% of the water used by the entire New York City water supply system, which

provides nearly half the population of all New York State with drinking water.

12.     As calculated by the U.S. Geological Survey (“USGS”), 1.5 billion gallons of water per

day is approximately 20% of New York State’s total average freshwater usage of 7.1

billion gallons per day in 2000.

13.     Paragraph 11 of the engineer’s report attached to Ravenswood’s application describes

the estuary from which the water will be taken as follows:

The Hudson-Raritan Estuary System is a coastal plain estuary dominated by the
drowned river valley of the Hudson River estuary. The estuary system extends 170
miles from the dam at Troy, NY to Sandy Hook, NJ. The freshwater tributary to
the estuary system drains a total of about 16,300 square miles. Seasonal and
inter-annual variation of stream now of the Hudson River recorded at Green
Island, New York, near Troy (USGS gage 0 1358000) is characterized by high
flow during March through May, with monthly mean peak now of 32,719 cubic
fect per second (CFS). The mean oscillating tidal flow in the East River reaches
about 240,000 CFS. The estuary system is comprised of all tidally inundated areas
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within these drainage basins including tidal straights; Harlem and East Rivers.
The East River extends 16 miles from the battery to Throgs Neck and Willets
Point at the Long Island Sound. The tidal straight is divided into distinct
hydrological sections. The East River is narrow and bulk-headed along most of
the length, and is divided into east and west channels where it passes Roosevelt
Island. The [Ravenswood] station is located on the east channel from which the
station withdraws its cooling water. Maximum river velocities are high, reaching
5.0 ft/sec.

14.     The engineer’s report also describes the intake structures used in Ravenswood’s “once

through” cooling system:

The station utilizes a once through cooling water system. The intake structures are
recessed 60 feet inside the bulkhead line. Units 10 and 20 each have four water
intake bays that measure 11.2 feet wide and by 17 feet deep at mean low water
(MLW). Unit 30 has six intake bays that each measure 11.2 feet wide by 24 feet
deep (MLW). The existing technology includes 14 vertical continuous traveling
screens outfitted with 3/8 inch square mesh and high pressure wash to remove
impinged material.

15.     Studies of fish entrainment by the Ravenswood plant establish that Ravenswood’s

water intake system sucks in and kills hundreds of millions of eggs, larvae and young fish

each year.

16.      Millions of larger fish are injured or killed annually when they are trapped on

Ravenswood’s intake screens.

17.     In 2010, DEC refused to issue a Clean Water Act section 401 water quality certificate

to the Indian Point nuclear power plant on the Hudson River, on the ground that the

taking of short-nose sturgeon by the operation of Indian Point’s once through cooling

system by the Indian Point facilities is unlawful and impairs the best usage of the waters

of the Hudson River for propagation and survival of sturgeon.
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18.     The East River is part of the Hudson-Raritan Estuary and the Hudson River watershed.

19.     Sturgeon live in the East River and use the East River as a migratory path to the

Hudson River.

20.     Ravenswood’s operations rely on a once through cooling system, similar to that used at

Indian Point.

21.     “Closed-cycle” cooling, by contrast, which is not used at Ravenswood, is a proven

technology 

22.     Closed cycle cooling can reduce power plant water intake by up to 98 percent, thereby

reducing the damage to aquatic life by up to 98 percent.

23.    DEC’s new water permitting regulations are being implemented on a staggered

schedule. Under the regulations, existing users withdrawing 100 million gallons per day

or more are required to apply for a permit in 2013. 6 N.Y.C.R.R. § 601.7.  Upon

information and belief, the only existing users that meet this threshold and are not exempt

from the new permitting requirements are 16 large power plants, including four taking

water from New York Harbor.

24.     These sixteen power plants were each required under the regulations to have submitted

their applications for a water withdrawal permit by June 1, 2013, or 180 days before their

existing  State Pollution Discharge Elimination System (“SPDES”) permit is scheduled to

expire, whichever occurs later.  6 N.Y.C.R.R. § 601.7 (b).

25.     Of the 16 large power plants, the combined maximum water usage of the four power

plants taking water from New York Harbor is 3.2 billion gallons per day (“BPD”).
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26.      The remaining 12 facilities use almost 7.9 billion GPD of fresh water. Thus the

maximum daily freshwater usage of these 12 facilities is 111% of New York State’s

average total daily freshwater usage fresh water usage of 7.1 billion GPD as estimated by

USGS for 2000.

27.     The revised notice of the Ravenswood application given by the DEC on August 28,

2013 states: “NYSDEC has determined that the issuance of ‘initial permits’ under ECL

section 15-501.9 as implemented by 6 N.Y.C.R.R. § 601.7 is a ministerial action and

therefore subject to the Type II exemption set out in 6 N.Y.C.R.R. § 617.5(c)(19).” 

28.     The Ravenswood power plant is also located in a coastal area.

29.     Section 617.6(a)(5) of the SEQRA regulations provides: “For state agencies only,

determine whether the action is located in the coastal area. If the action is either Type I or

Unlisted and is in the coastal area, the provisions of 19 N.Y.C.R.R. Part 600 also apply.

This provision applies to all state agencies, whether acting as a lead or involved agency.”

30.     The provisions of 19 N.Y.C.R.R. Part 600 implement the Waterfront Revitalization of

Coastal Areas and Inland Waterways Act of 1981.

31.     These provisions require that projects located in a coastal area be reviewed for

consistency with the applicable local waterfront revitalization program approved by the

New York State Secretary of State. See 19 N.Y.C.R.R. § 600.4. See also Exec. L. Art. 42.

32.     On November 15, 2013, DEC responded to public comments on its tentative

determination to issue an initial water withdrawal permit to Ravenswood by stating in

part that, while the Ravenswood power plant is located in a coastal area, as a Type II
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action, DEC is not required to consider whether the plant’s operations are consistent with

New York City’s approved local waterfront revitalization program.

33.     The manner in which DEC is processing the Ravenswood water withdrawal application

is setting a precedent for how future water withdrawal permit applications will be handled

under the new permitting program.

IV. STATUTORY AND REGULATORY FRAMEWORK

34.     The Water Resources Protection Act of 2011 (“WRPA”) was signed into law by

Governor Cuomo on August 15, 2011 with the support of many of New York’s largest

environmental and conservation organizations. The Act amended the state’s

Environmental Conservation Law (“ECL”) to require that any person taking 100,000

gallons or more per day from any of the state’s waters obtain a withdrawal permit (certain

categories of users such as agricultural users are exempted from the permitting

requirements). ECL Article 15, Title 15, 15-1501 et seq. 
35.     The Act provides that the new permitting requirements do not become applicable until

DEC promulgates implementing regulations. ECL § 1501(4).

36.     The new law is the first statutory provision in New York law to require that users other

than public water supply systems obtain water withdrawal permits. Water withdrawal

permits have been required for public water supply systems since 1905. The new law

requires that all users taking 100,000 gallons per day or more from the waters of New

York obtain a water withdrawal permit

37.     DEC’s implementing regulations were promulgated in November 2012, and became
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effective April 1, 2013.

38.     The regulations provide an expedited permitting process for existing water users.  See 6

N.Y.C.R.R. Part 601.

39.     At the time the Act was signed into law Governor Cuomo and other officials

emphasized the protections offered by the WRPA. A press release issued by the

Governor’s office at the time states: “The preservation and protection of New York’s

water resources is vital to the state’s residents, farmers and businesses,” Governor Cuomo

said. “This law will enhance the state’s ability to manage its water to promote economic

growth and address droughts while protecting the environment.”  Assemblyman Bob

Sweeney, Chairman of Assembly Committee on Environmental Conservation said, “New

York State is fortunate to have an abundant supply of water. This law will help the state

to remain vigilant in the preservation and protection of this resource. Water is vital to

New York’s residents and businesses, for drinking, agriculture, commerce and recreation.

The measure will help ensure that future generations of New Yorkers can enjoy a vibrant,

healthy environment and a healthier and more prosperous future.”

40.     The WRPA represents a significant change in New York’s water rights laws as the Act

moves New York from a largely riparian rights system in which the rights of most users

are determined by application of common law principles to a regulated riparian system of

water rights law, in which permits are added to the existing riparian system. Accordingly,

the issuance of permits to certain users and not to other users may give permit holders an

advantage over non-permit holders should disputes over scarce water resources occur.
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41.       Section 601.7 of the regulations provides that persons who operated a water

withdrawal system with a capacity equal to or greater than the threshold volume and

reported their water withdrawals to DEC by February 15, 2012, qualify for an “initial

permit” at their maximum reported capacity.

42.     Existing users withdrawing 100 million GPD or more are required to apply for a permit

in 2013. 6 N.Y.C.R.R. § 601.7(b)(2). As described above, the only existing users meeting

the threshold for application this year (and not otherwise exempt from the permitting

requirements) are 16 large power plants, including Ravenswood.

43.     Section 601.11(c) of the regulations provides: “In making its decision to grant or deny

a permit or to grant a permit with conditions, the Department shall determine whether:”

(1) the proposed water withdrawal takes proper consideration of other sources of
water supply that are or may become available;

(2) the quantity of supply will be adequate for the proposed use;

(3) the proposed project is just and equitable to all affected municipalities and
their inhabitants with regard to their present and future needs for sources of
potable water supply;

(4) the need for all or part of the proposed water withdrawal cannot reasonably be
avoided through the efficient use and conservation of existing water supplies;

(5) the proposed water withdrawal is limited to quantities that are considered
reasonable for the purposes for which the water use is proposed;

(6) the proposed water withdrawal will be implemented in a manner to ensure it
will result in no significant individual or cumulative adverse impacts on the
quantity or quality of the water source and water dependent natural resources,
including aquatic life; this determination may include an evaluation of whether all
withdrawn water that is not lost to reasonable consumptive use will be returned to
its source New York major drainage basin;
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(7) the proposed water withdrawal will be implemented in a manner that
incorporates environmentally sound and economically feasible water conservation
measures; and

(8) the proposed water withdrawal will be implemented in a manner that is
consistent with applicable municipal, state and federal laws as well as regional
interstate and international agreements. . . .

44.     Section 601.10(e)(3) of the regulations requires that the engineer’s report included with

an application “shall contain . . . an evaluation of all practicable alternatives to the

proposed source, which shall include an analysis of increased water conservation

measures as a means to reduce or eliminate the need for the proposed source.”

45.     Importantly, the Ravenswood application fails to consider the alternative of

closed-cycle cooling.

46.     Section 601.10(f) of the regulations states that information required in a water

withdrawal permit application must also “demonstrate[ ] the applicant’s water

conservation and efficiency measures that are environmentally sound and economically

feasible and that minimize inefficiencies and water losses. Such measures must include

but are not limited to: source and customer metering; frequent system water auditing;

system leak detection and repair; recycling and reuse; and ability to enforce water

restrictions during drought.” This section provides that the required information may be

provided by completing a form made available by DEC.

47.     Ravenswood’s completed Water Conservation Program (“WCP”) form provided by

DEC and included in Ravenswood’s Part 601 application shows the following:

1. In response to the question on the WCP form, “Are all sources of supply
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including major interconnections equipped with master meters?” Ravenswood’s
response is “No.”

2. In response to the question, “How often are they calibrated?”
Ravenswood’s response is “Meters are not calibrated at this time.”

3. In response to the question, “Do you regularly survey your facility for
leakage?” Ravenswood’s response is “No.”

4. In response to the question, “Do you regularly survey underground piping
for water leakage?” Ravenswood’s response is “No.”

5. In response to the question, “Do you conduct a water audit at least once
each year?” Ravenswood’s response is “No.”

48.     Section 601.16 of the regulations lists circumstances under which a permit, including

an “initial” permit, may be denied, suspended or revoked.

49.     Section 601.16 (a) provides: “The Department may deny an application for a water

withdrawal permit if the Department determines that:  (1) the water withdrawal will result

in contravention of water quality standards or guidance values; [or] (2) the water

withdrawal will exceed or cause to be exceeded the safe yield or sustainable supply of the

water source . . .”

50.     Information required by section 601.10(e)(11) of the regulations on upstream water

withdrawals, safe yield analyses, and passby flow calculations is not provided in

Ravenswood's application.

51.     The WRPA contains no definition of an “initial permit.”

52.     The WRPA requires DEC, when making a decision whether to grant or deny a water

withdrawal permit, or grant such a permit with conditions, to determine whether “the
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proposed water withdrawal will be implemented in a manner that incorporates

environmentally sound and economically feasible water conservation measures.” ECL §

15-1503(2)(g). 

53.     The Act defines the phrase “environmentally sound and economically feasible water

conservation measures” in broad terms, as measures to reduce water use that “(i) are

environmentally sound; (ii) reflect best practices applicable to the water use sector; (iii)

are technically feasible and available; (iv) are economically feasible and cost effective

based on an analysis that considers direct and avoided economic and environmental costs;

and (v) consider the particular facilities and processes involved, taking into account the

environmental impact, age of equipment and facilities involved, the processes employed,

energy impacts and other appropriate factors.” ECL § 15-1502.

54.     The only provision in the WRPA identifying an “initial permit” provides, in relevant

part: “The department shall issue an initial permit, subject to appropriate terms and

conditions as required under this article, to any person not exempt from the permitting

requirements of this section . . .” ECL § 15-1501(9).

V.  FOR A FIRST CAUSE OF ACTION:

FAILURE TO COMPLY WITH SEQRA

A. DEC Violated SEQRA When It Failed to Consider 
Potentially Significant Adverse Environmental Impacts of 

Issuing the Proposed Ravenswood Permit

55.     Petitioner repeats and realleges the prior paragraphs as if fully set forth here.

56.     Respondent designated itself as the “lead agency” to make SEQRA determinations for
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the Ravenswood water withdrawal application. 

57.     As lead agency, it is DEC’s responsibility to ensure that all laws and regulations

pursuant to SEQRA are carried out whenever DEC takes action subject to SEQRA.

58.     According to the SEQRA regulations:

The basic purpose of SEQRA is to incorporate the consideration of environmental
factors into the existing planning, review and decision-making processes of state,
regional, and local government agencies at the earliest possible time.  To
accomplish this goal, SEQRA requires that all agencies determine whether the
actions they directly undertake, fund or approve may have a significant impact on
the environment, and, if it is determined that the action may have a significant
adverse impact, prepare or request an Environmental Impact Statement.

6 N.Y.C.R.R. § 617.1(c).

59.     Further, the SEQRA regulations indicate that: 

In adopting SEQRA, it was the legislature’s intention that all agencies conduct
their affairs with an awareness that they are stewards of the air, water, land and
living resources, and that they have an obligation to protect the environment for
the use and enjoyment of this and all future generations.

6 N.Y.C.R.R. § 617.1(b).

60.     The SEQRA regulations require that a lead agency determine whether or not a

proposed project is a “Type I action”, which is an action presumed to require an

environmental impact statement, or an “Unlisted action”.  As indicated in the regulations:

The purpose of the list of Type I actions in this section is to identify, for agencies,
project sponsors and the public, those actions and projects that are more likely to
require the preparation of an EIS than unlisted actions.  All agencies are subject to
this Type I list.  (1) This Type I list is not exhaustive of those actions that an
agency determines may have a significant adverse impact on the environment and
requires the preparation of an EIS.  However, the fact that an action or project has
been listed as a Type I action, carries with it the presumption that it is likely to
have a significant adverse impact on the environment and may require an EIS . . .
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6 N.Y.C.R.R. § 617.4(a).

61.     An environmental impact statement must be prepared if a proposed action “may

include the potential for at least one significant adverse environmental impact.”  6

N.Y.C.R.R. § 617.7(a)(1).

62.     Conversely, to determine that an EIS will not be required for an action, “the lead

agency must determine either that there will be no adverse environmental impacts or the

identified adverse environmental impacts will not be significant.”  6 N.Y.C.R.R. §

617.7(a)(2).

63.     In the instant action, it is apparent that there will be at least one significant adverse

environmental impact, since Ravenswood will be permitted for the first time to withdraw

up to 1.5 billion gallons of water per day from the East River into the plant’s cooling

mechanisms.  This water will contain fish, fish eggs and other aquatic life.  Passage

through the cooling systems will destroy most of these organisms and will damage the

aquatic life of the East River, a tidal estuary, and the entire harbor estuary of which the

East River estuary is a part, and the entire Hudson River watershed because of the fish

that migrate seasonally through the East River into the Hudson River.

B. DEC Violated SEQRA When It Improperly Claimed a Type II Exemption from SEQRA
for Its Action in Issuing a Permit

64.     Petitioners repeat and reallege the prior paragraphs as if fully set forth here.

65.     Respondent DEC violated SEQRA when it failed to classify the Ravenswood initial

permit determination as a Type I action, and determined instead that permitting
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Ravenswood’s water withdrawals is a Type II action, which is exempt from

environmental review under SEQRA.

66.         The SEQRA regulations provide that “a project or action that would use ground or

surface water in excess of 2,000,000 gallons per day” is a Type I action.  6 N.Y.C.R.R. §

617.4(b)(6)(ii).

67.     The water withdrawal permit DEC plans to issue to Ravenswood permits withdrawals

750 times the amount identified in Section 617.4(b)(6)(ii).

68.     Type II actions include “official acts of a ministerial nature involving no exercise of

discretion, including building permits and historic preservation permits where issuance is

predicated solely on the applicant's compliance or noncompliance with the relevant local

building or preservation code(s).” 6 N.Y.C.R.R. § 617.5(c)(19).

69.     A “ministerial act” is defined in the SEQRA regulations to “mean[ ] an action

performed upon a given state of facts in a prescribed manner imposed by law without the

exercise of any judgment or discretion as to the propriety of the act, such as the granting

of a hunting or fishing license.” 6 N.Y.C.R.R. § 617.2(w).

70.     In the public notice announcing its tentative determination to issue an initial permit for

Ravenswood under the WRPA implementing regulations, DEC stated: “NYSDEC has

determined that the issuance of ‘initial permits’ under ECL section 15-501.9 as

implemented by 6 N.Y.C.R.R. §601.7 is a ministerial action and therefore subject to the

Type II exemption set out in 6 N.Y.C.R.R. §617.5(c)(19).”

71.     The action of issuing an initial permit under the new water withdrawal permitting
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regulations does not constitute a ministerial action “involving no exercise of discretion.” 

72.     Section 601.11(a) of the regulations states: “The Department may grant or deny a

permit, or grant a permit with conditions.”

73.     The WRPA regulations further provide that, when making a decision to grant or deny a

permit or to grant a permit with conditions, DEC must determine whether several

enumerated environmental and conservation factors are specifically met. 6 N.Y.C.R.R. §§

601.11(c)(1)-(8).

74.     DEC’s determination that the issuance of an “initial” water withdrawal permit

constitutes a non-discretionary action violates the mandate of ECL § 15-1501.9, which

makes clear that “initial” permits are subject to “appropriate terms and conditions.”

75.     Respondent’s obligations under SEQRA are mandatory, not discretionary.

76.     So long as DEC maintains its pattern and practice of non-compliance with SEQRA,

Petitioners are profoundly hindered in their ability to advocate on behalf of their members

and serve the public.

77.     Because Respondent DEC erroneously categorized the permitting of Ravenswood’s

water withdrawals as a Type II action, the Respondent is in violation of the requirements

of SEQRA and the regulations promulgated pursuant thereto, and it is respectfully

requested that the improper Type II determination issued by the Respondent be annulled,

(see CPLR § 7803.3), and that the Respondent be directed to complete a full

environmental assessment of Ravenswood’s water withdrawal permit application and that

an injunction against issuance of a water withdrawal permit to Ravenswood be entered
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until such time as the Respondent has fully and completely complied with the

requirements of SEQRA.

78.     Petitioners have no other remedy at law.

VI.  FOR A SECOND CAUSE OF ACTION:

VIOLATION OF THE NEW YORK WATER RESOURCES LAW

79.     Petitioners repeat and reallege the prior paragraphs as if fully set forth here.

80.     The failure of DEC to apply the “appropriate terms and conditions as required under

[Article 15 of the state Water Resources Law]” when determining the Ravenswood water

withdrawal permit violates the Water Resources Law, section 15-1501(9).

VII.  FOR A THIRD CAUSE OF ACTION:

VIOLATION OF THE PUBLIC TRUST DOCTRINE

81.     Petitioners repeat and reallege the prior paragraphs as if fully set forth here.

82.     The failure of DEC to consider the impact that withdrawal of 1.5 million gallons of

water per day from the East River will have on other water users and on the environment

violates its public trust responsibilities under the common law and under Article XIV,

Section 4 of the New York State Constitution.

VIII.  FOR A FOURTH CAUSE OF ACTION:

VIOLATION OF THE NEW YORK STATE COASTAL MANAGEMENT PLAN AND

THE NEW YORK CITY WATERFRONT REVITALIZATION PROGRAM

83.     Petitioners repeat and reallege the prior paragraphs as if fully set forth here.
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84.     Pursuant to the Waterfront Revitalization and Coastal Resources Act of 1981,

(Executive L., Art. 42) (“WRCR Act”), a coastal consistency review of Ravenswood’s

water withdrawal permit application is required because the Ravenswood Generating

Station is located in a coastal management area.

85.     Because DEC’s determination of Ravenswood’s water withdrawal permit application is

a Type I action under SEQRA, compliance with the WRCR Act is required, but this was

done not in this case. 

86.     The consistency review required in this case under the WRCR Act requires DEC to

determine whether Ravenswood’s water withdrawals are consistent with the state and city

waterfront revitalization programs adopted pursuant to the Act.

WHEREFORE, Petitioners respectfully request that the Court enter an Order in this proceeding: 

(1) Annulling the DEC’s Type II determination for the Ravenswood water withdrawal permit

application;

(2) Requiring DEC to wait for and consider the required local coastal area reviews before

making a determination of environmental significance pursuant to SEQRA;

(3) Requiring DEC to perform a full environmental assessment in compliance with SEQRA

with respect to the Ravenswood permit application;

(4) Requiring DEC to comply with the requirements of the Water Resources Law, as

amended by the Water Resources Protection Act of 2011, prior to determining the permit

application submitted by Ravenswood;



(5) Requiring DEC to comply with its public trust obligations; 

(6) Enjoining Respondent DEC from approving the Ravenswood permit application until 

Respondent shall have complied with all applicable laws; and 

(7) Awarding costs and disbursements and attorney fees of this proceeding; 

(8) And ordering such other and further relief as the Court may deem just and proper. 

The relief requested herein has not been previously requested from this or any other court. 

DATED: February 18, 2014 
Allegany, New York 
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