
 

 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF QUEENS 

In the Matter of the Application of  

SIERRA CLUB and the HUDSON RIVER 
FISHERMEN’S ASSOCIATION NEW JERSEY 
CHAPTER, INC., 

    Petitioners, 

For a Judgment Pursuant to Article 78 of the  
Civil Practice Laws and Rules 

-against- 

JOSEPH MARTENS, COMMISSIONER, 
NEW YORK STATE DEPARTMENT OF 
ENVIRONMENTAL CONSERVATION, 

    Respondent, 

T.C. RAVENSWOOD L.L.C., 

    Necessary Party. 

 

 
X
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
X

 
 
 
 
 
 
 
 
 
Index No. 2949-14 
 
 
Hon. Robert J. McDonald 
 

 
PETITIONERS’ REPLY MEMORANDUM OF LAW 

IN OPPOSITION TO RESPONDENT RAVENSWOOD’S MOTION TO DISMISS 
 

RICHARD J. LIPPES 
Lippes & Lippes 
1109 Delaware Avenue 
Buffalo, NY 14209-1601  
Telephone: (716) 884-4800 
 
RACHEL TREICHLER 
7988 Van Amburg Road 
Hammondsport, New York 14840 
Telephone: (607) 569-2114 

 

GARY ABRAHAM 
170 No. Second St. 
Allegany, NY 14706 
Telephone: (716) 372-1913 
 
JONATHAN GEBALLE 
11 Broadway, Suite 615 
New York, NY 10004 
Telephone: 212-732-0800 
Attorneys for Petitioners 

 
 

  



 

2 

PRELIMINARY STATEMENT AND SUMMARY OF ARGUMENT 

The issue at the heart of this case is whether DEC has discretion under New York’s new 

water permitting law in setting the terms and conditions for an “initial” water withdrawal permit, 

and consequently whether the “initial” water withdrawal permit issued to Respondent 

Ravenswood is properly categorized as a Type I action under SEQRA, or is exempt from SEQRA 

as a “ministerial” act.  If the issuance of the Ravenswood permit is properly categorized as a 

Type I action, as Petitioners contend it should have been, DEC failed to properly comply with 

SEQRA when it failed to conduct an environmental review of the permit application.  

Additional issues presented by the case include whether Petitioners have standing, 

whether DEC properly complied with the requirements of the new water withdrawal permitting 

law when it failed to include certain required conditions and water conservation measures in the 

permit; whether the application was exempt from review under the federal, state and local Coastal 

Zone laws; and whether DEC violated its public trust obligations by failing to properly protect 

aquatic life in the East River from the depredations of Ravenswood’s once through cooling 

system. 

ARGUMENT 

POINT I 
SIERRA CLUB AND HRFA HAVE ORGANIZATIONAL STANDING TO 

CHALLENGE THE DEC’S COMPLIANCE WITH SEQRA. 

As stated in Ravenswood’s Memorandum of Law (hereinafter “Ravenswood MOL”), to 

obtain standing Petitioners must show (1) an injury in fact that (2) falls within the zone of 

interests protected under the statute authorizing the challenged action, and (3) that the resolution 

of the claim does not require the participation of its individual members. Ravenswood MOL, 6.  

Petitioners meet each of these tests. 
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A. Petitioners Meet the Applicable Tests for Standing 

Petitioners Sierra Club and Hudson River Fishermen’s Association (“HRFA”) have each 

demonstrated organizational standing in this proceeding based on the criteria for organizational 

standing set forth in Save the Pine Bush, Inc. v. Common Council of City of Albany (13 NY3d 297 

[2009]); Society of the Plastics Industry, Inc. v. County of Suffolk (77 NY2d 761 [1991]); Matter 

of Dental Socy. v Carey (61 NY2d 330 [1984]) and Douglaston Civic Ass’n, Inc. v. Galvin (36 

NY2d 1 [1974]. In support of their claims to standing in this case, Petitioners provided the 

affidavit of Gilbert Hawkins, a member of both Sierra Club and Hudson River Fishermen’s 

Association, New Jersey Chapter, with their Initial Memorandum of Law (hereinafter “Initial 

MOL”). Hawkins Aff.,  ¶¶ 7, 9. Mr. Hawkins’ affidavit shows that both Sierra Club and HRFA 

have a member who meets the zone of interest test of Society of Plastics as well as the broader 

standing rules set forth in Save the Pine Bush and Association for a Better Long Island. 

Under the principles of the Plastics case, in order to show that one or more members of 

the organization have standing to sue, the organization has to not only identify a member of the 

organization, but also show that the identified member meets the standards required to have 

standing. The zone of interest test established in the Plastics case, is the test most often applied to 

determine whether or not an individual has standing to sue in a SEQRA challenge.  However, in 

the Save the Pine Bush case, decided in 2009, the Court of Appeals broadened standing rules for 

organizations whose members use and enjoy a natural resource more than the public at large, and 

specifically adopted the standing rules in the United States Supreme Court case of Sierra Club v 

Morton (45 US 727, 734 [1972]) that recognized that an injury to a particular plaintiff’s 

“[a]esthetic and environmental well-being” are enough to confer standing.  Indeed, the Save the 

Pine Bush court cited with approval the United States Supreme Court case of Lujan v Defenders 

of Wildlife (504 US 555, 562-563 [1992]) where the court indicated that “the desire to use or 
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observe an animal species, even for purely esthetic purposes, is undeniably a cognizable interest 

for purpose of standing.”  504 US at 562-563 

Mr. Hawkins states in his affidavit that he is an active member of both HRFA and the 

Sierra Club.  Indeed, he is currently President of HRFA, and has served as Environmental 

Director and as a member of the Board of Directors of HRFA from 1996 to the present.  Hawkins’ 

Affidavit ¶¶ 2,7.  Mr. Hawkins states that he is also a member of the Sierra Club, and has been a 

member of the executive committee for the Hudson-Midlands New Jersey Group of the Club 

since 2005.  Besides being an active member of the two organizations, and he is an active 

fisherman who fishes “whenever I can.  Lately, that has been about once a month.”  Id. ¶ 14. 

While Mr. Hawkins does not indicate the specific area where he fishes, it is clear from his 

affidavit, when taken as a whole, that he fishes in the New York harbor estuary, which he claims 

is adversely effected by the fish kill caused by the Ravenswood intake. 

Mr. Hawkins says that as President of HRFA he attends each general membership meeting 

of the organization, which is attended by approximately 75 to 100 members, where the members 

give reports on the fishing conditions in New York Harbor and the East River.  Id. ¶ 12.  

Therefore, he is personally familiar with the activities of the members of HRFA concerning their 

fishing habits, and states that during the spring and fall fish migration seasons, HRFA members 

fish in the New York harbor estuary every day.  Id. ¶ 13. 

Finally, he also says, to his own knowledge, that the power plant fish kills have been a 

concern of HRFA for many years, and that the HRFA was instrumental in stopping the mass 

slaughter of stripe bass by the First Indian Point Nuclear Power Plant, and participated in an 

administrative challenge to the fish kills caused by the once through cooling system, the same 
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cooling system at Ravenswood, at the Danskamer Power Plant on the Hudson River in 2006.  Id. 

¶ 15.   

Concerning fish kills, Mr. Hawkins states that he is concerned that the fish kills caused by 

the once through cooling system at the Ravenswood generating stations are having a negative 

impact on his and other HRFA members’ ability to catch fish and on the health of the fish 

population in the river.  In fact, he indicates that he sees declines of some type of fish in the river.  

In paragraph 16, he indicates that the species weakfish have traditionally been one of the key 

species fished by himself and HRFA members, but in the last six years weakfish have virtually 

disappeared from the harbor.   

Finally in paragraph 18, he indicates that he has reviewed studies that were made in 2005-

2007, which he attaches to his Affidavit, and which confirms the fact that there is a high rate of 

weakfish kill caused by the Ravenswood water intake.  Also see paragraphs 20 and 21. 

For these reasons, the affidavit submitted by Mr. Hawkins clearly shows that he complies 

with the in fact injury requirement for standing, and that his injury as a fisherman is different than 

the public at large.  Obviously, not all members of the public are fishermen, and therefore, his 

injury is different from the public at large.  Moreover, it is clear as a fisherman, he uses and 

enjoys the New York estuary, New York Harbor the Hudson River and the East River more than 

the public at large, and therefore, meets the standards as espoused in Save the Pine Bush.  As 

previously indicated, the Court of Appeals in Save the Pine Bush quoted with approval the 

statement in Lujan v Defenders of Wildlife that “the desire to use or observe an animal species, 

even for purely esthetic purposes, is undeniably a cognizable interest for purposes of standing.” 

504 US at 562-563. Therefore, Mr. Hawkins “use” or observation of an animal species, in this 

case fish, meets the Save the Pine Bush standard for standing. 
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Therefore, since Mr. Hawkins is an active member of both the Sierra Club and HRFA, 

these two Petitioners have met the first prong of the standard for organizational standing, having 

at least one member who meets the injury in fact test.   Respondent Ravenswood raises the 

creative, although disingenuous argument that since the Ravenswood facility has withdrawn water 

from the East River since the 1960s, and since their newly issued water withdrawal permit allows 

them to continue withdrawing water in the same amount and in the same manner as previously, 

therefore, no one could meet the injury in fact standard since Ravenswood is doing nothing 

different than it has done in the past.  Leaving aside for the moment the consistent holdings of the 

New York courts that standing requirements should not be so restrictive as to not allow anyone 

standing to challenge an administrative action, which would be the result of Respondent 

Ravenswood’s position on this point, the fact is that Ravenswood’s argument ignores the 

intervening passage of the Water Resources Protection Act of 2011, amending the water supply 

law, ECL, Article 15, Title 15, 15-1501 et. seq. (hereinafter WRPA). This new law is the first 

statutory provision in New York law to require that users other than public water supply systems 

obtain water withdrawal permits.  Among the requirements of the law are that proposed 

withdrawals “be implemented in a manner to ensure it will result in no significant individual or 

cumulative adverse impacts on the quantity or quality of the water source and water dependent 

natural resources . . . [and] in a manner that incorporates environmentally sound and economically 

feasible water conservation measures. ECL  §  15-1503.2 (f) and (g).   

The new law was intended and does provide for a new regimen of permitting of large 

industrial water users like Ravenswood, and requires the DEC to assure the conservation 

measures indicated that will preserve New York State’s supply of water for all residents of the 

state, as well as the natural resources dependent upon that water.  To take the position that there 
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could be no injury in fact because Ravenswood withdrew the same amount of water previously 

that is allowed in its initial permit, without any environmental review under SEQRA, is in fact the 

gravamen of Petitioners’ claims in this proceeding, since Petitioners believe that a thorough 

environmental review as required by SEQRA, would in fact provide alternatives and mitigating 

measures that SEQRA would require to assure the conservation goals of the Water Resources 

Protection Act. 

B. Informational Injury Is an Appropriate Claim of the Petitioner Organizations 

While Respondent Ravenswood does not specifically identify how the Petitioners have not 

demonstrated that the interests they assert in this proceeding are germane to their purposes, the 

affidavits of both Roger Downs and Gilbert Hawkins clearly indicate the long standing interests 

and activities of both Sierra Club and HRFA in protecting New York’s waters and the  natural 

resources dependent thereon.  Since Respondent Ravenswood has not specifically challenged 

whether or not the Petitioners organizations’ interests are germane to its purposes so as to satisfy 

the court that they are appropriate representatives of those interests, it is unnecessary to point to 

the specific paragraphs of each affidavit indicating the long standing interests, as well as 

activities, of the Petitioners.  These are sufficiently particularized in those affidavits, and just as 

the Court of Appeals noted in a different context that the National Organization for Women, was 

“a bona fide and nationally recognized organization dedicated to eliminating discriminatory 

practices against women” National Organization for Women et al., Appellants, v. State Division 

of Human Rights (34 NY2d 416 [1974]) so too are Sierra Club, the oldest and largest 

environmental organization in the country, and HRFA, which was specifically formed to protect 

the aquatic resources of the Hudson River Watershed, recognized organizations dedicated to the 

preservation of the environment and water resources.  
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Respondent Ravenswood indicated that they could find no cases holding the right to sue 

for informational injury.  However, this Court need look no further than the recent decision of the 

Court of Appeals in the Matter of the Association for a Better Long Island v New York State 

Department of Environmental Conservation, DEC (____ N.Y.3d ____, 2014 WL1280310 [April 

1, 2014])1 where the court observed: 

Petitioners further allege that the violation of these procedural 
statutes deprived them of an adequate ‘airing’ of the relevant issues 
and impacts of the proposed amendments, as well as an accurate 
assessment of the projected costs involved.  The asserted statutory 
provisions set forth certain procedural steps to be followed when 
promulgating rules or regulations.  The alleged violations, 
including the deprivation of an opportunity to be heard, constitute 
injuries to petitioners within the zone of interests sought to be 
protected by the statutes. 

The Court of Appeals has regularly admonished against instituting rules of law that deny 

petitioners their ability to challenge administrative actions.  Therefore, as to standing, the Court of 

Appeals has indicated that standing rules “should not be heavy-handed” Matter of Sun-Brite Car 

Wash v Board of Zoning & Appeals of Town of North Hempstead, 69 N.Y.2d 406, 413 (1987) and 

as indicated in Society of Plastics, “this is not a case where to deny standing to this plaintiff would 

be to insulate governmental actions from scrutiny (see Matter of Har Enters. v Town of 

Brookhaven, 74 NY2d 524, 529).  Society of Plastics at 788. 

The Society of Plastics case, which denied standing to a trade association because its 

interest was economic only and did not fall within the zone of interest of SEQRA, noted that in 

“the more common scenario of associations dedicated to environmental preservation seeking to 

represent the interests of persons threatened with environmental harm.  . . . , in-fact injury within 

the zone of interest of environmental statutes has been established by proof that agency action 

                                                      
1 Slip opinion attached as Exhibit A to the Affirmation of Rachel Treichler dated May 8, 2014. 
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will directly harm association members in their use and enjoyment of the affected natural 

resources.”  Id. at 775-776. 

Sierra Club and HRFA are such organizations, and this proceeding is the common 

scenario of “associations dedicated to environmental preservation seeking to represent the 

interests of members threatened with environmental harm.”  Id.  

In its Memorandum of Law, Ravenswood does not discuss Gilbert Hawkins. Instead, 

Ravenswood emphasizes Roger Downs’ affidavit, also provided by Petitioners with their Initial 

MOL. Mr. Downs’ affidavit emphasizes the informational injury he would suffer as a member of 

the Sierra Club if DEC’s decision to forgo environmental impact review for Ravenswood’s water 

withdrawal permit is allowed to stand. 

Mr. Downs’ informational injury is within the zone of interests protected by WRPA 

because the permitting program established by WRPA is subject to “the provisions of article 70 of 

this chapter,” (ECL § 15-1503[5]), which are the “uniform review procedures for major 

regulatory programs” administered by DEC. ECL § 70-0101. These procedures are meant “to 

encourage public participation in government review and decision-making processes and to 

promote public understanding of all government activities.” ECL § 70-0103(4).  

The procedural provisions of Article 70 “govern the review by the department of 

applications for permits for proposed projects and modifications, suspensions, revocations, 

renewals, reissuances and recertifications of permits” administered by DEC, (ECL § 70-0107[2]), 

specifically including ECL Title 5 of Article 15, which includes WRPA. ECL § 70-0107(3)(a). 

Under the Article 70 procedures, if public comments on a permit application warrant “the 

imposition of significant conditions” on a proposed permit, DEC is required “hold a public 

hearing on the application.” ECL § 70-0119(1). By exempting its decision on the Ravenswood 
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water withdrawal permit from SEQRA, DEC has rendered Mr. Downs’ comments on the 

proposed decision meaningless, as there was no possibility DEC could, under its interpretation of 

the “initial permit” provision of WRPA, find his or anyone else’s public comments warrant “the 

imposition of significant conditions” on the proposed permit.  Id. DEC’s decision to preclude the 

possibility of a public hearing by deeming the Ravenswood water withdrawal permit decision 

non-discretionary therefore creates an injury to Mr. Downs’ and Sierra Club’s interest in 

participating in the DEC permitting decision. 

Mr. Downs’ informational injury is also within the zone of interests protected by SEQRA. 

DEC has stated in the past that “SEQRA is intended to protect the public’s opportunity to 

participate in environmental decisionmaking.” DEC Comm’r Interim Decision, In re 628 Land 

Assoc. ([Sept. 12, 1994], available at http://www.dec.ny.gov/hearings/10932.html]. Importantly, 

the Court of Appeals has stated that “the Legislature’s clear intent [is] that an EIS be used as an 

informational tool to aid in the planning process.” Incorporated Village of Atlantic Beach v. 

Gavalas (81 N.Y.2d 322, 326 [1993]). Thus where, as here, DEC elects not to even consider 

whether an EIS is necessary, as Petitioners contend DEC was required to do so, injury Petitioners 

interest in participating in that decision is clearly harmed in a manner that is squarely within the 

zone of interests protected by SEQRA. 

The informational injury in this case is particularly important, since there can be no 

question that millions of fish and millions of aquatic species are killed because of the once-

through cooling system used at the Ravenswood plant.  Moreover, as indicated in Petitioners’ 

Initial MOL, there are alternatives that could be required of Ravenswood under the permitting 

discretion of the DEC pursuant to WRPA that would significantly mitigate the destruction of 

these aquatic species.   
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C.  It Is Unnecessary to Join any Members of the Petitioners in order to Assert Organizational 
Standing 

In making a determination whether an asserted claim or appropriate relief requires the 

participation of an individual member of the organization, the Court of Appeals has stated that: “It 

is enough to allege the adverse effect of the decision sought to be reviewed on the individuals 

represented by the organization; the complaint need not specify individual injured parties.” 

[Citations omitted]. Matter of the Dental Society of State of New York v Carey (61 NY2d 330 

[1984]). The fundamental issue is whether or not individual members are necessary “to fully 

adjudicate this proceeding or to grant the relief sought.”  Matter of Aeneas McDonald Police 

Benevolent Association, Inc. v City of Geneva, 92 NY2d 326, 331 [1998]). 

In the instant action, the organizational petitioners clearly represent the long standing 

interests of their members, and have the capacity to adjudicate the proceeding without the 

participation of its individual members.  This is not a case that like that cited by Ravenswood, 

Matter of Citizens Organized to Protect the Environment v Planning Board of the Town of 

Irondequoit, (50 AD3d 1460 [4th Dept 2008]), where the court said that the “petition, which was 

primarily concerned with the environmental effects on property owned by Robert Brinkman and 

Christina Brinkman, would require the participation of the Brinkmans.” [Citation omitted].  Id. at 

1461. Rather, the instant case asserts the rights of the Petitioners’ members to assure adequate 

environmental review as required by SEQRA, and therefore, the relief requested in the petition 

could be granted without the participation of any individual member of the organizations. 

The Irondequoit holding is also inapposite here, because in that case the court addressed 

the standing of an unincorporated association in that case and here the Petitioners are both 

corporations. In New York, there is no requirement that a corporation name a member or officer 

in the caption of its pleading. Unincorporated associations are so required. See Gen. Associations 
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L. § 102 (“An action or special proceeding may be maintained, by the president or treasurer of an 

unincorporated association to recover any property, or upon any cause of action, for or upon 

which all the associates may maintain such an action or special proceeding, by reason of their 

interest or ownership therein, either jointly or in common.”). However, corporations such as the 

Petitioner are entitled “[t]o sue and be sued in all courts and to participate in actions and 

proceedings, whether judicial, administrative, arbitrative or otherwise, in like cases as natural 

persons.” Bus. Corp. L. § 102(a)(2). See also N.Y. Const. Article X, § 4 (parallel language). 

The interests of both Sierra Club and HRFA include environmental protection. Downs 

Aff., ¶ 3; Hawkins Aff., ¶ 6. Thus, both Petitioners’ corporate interests are directly related to the 

subject matter of this proceeding, as both allege, inter alia, that that DEC impermissibly bypassed 

its duty to undertake an environmental impact review of the consequences of permitting one of 

the State’s largest water withdrawals, despite WRPA’s clear mandate to do so. 

To establish standing in a CPLR Article 78 proceeding, an association or organization 

“must show that at least one of its members would have standing to sue.” New York State Assn. of 

Nurse Anesthetists v. Novello (2 NY3d 207 [2004]). However, “proof of special damage or in-fact 

injury is not required in every instance.” Sun-Brite Car Wash, Inc. v. Board of Zoning Appeal,( 69 

N.Y.2d 406 [1989]). Where a petitioner’s interests “are within the ‘zone of interest’ protected” by 

a statute, the petitioner has standing, because “it is desirable that environmental disputes be 

resolved on their merits rather than by preclusive, restrictive standing rules.” Ecumenical Task 

Force of Niagara Frontier, Inc. v. Task Force of Love Canal Area Revitalization Agency (179 

AD2d 261, 265, [4th Dept 1992], app. dis’d 80 NY2d 758 [1992]). 

Finally, this Court should find petitioners have standing because the proper administration 

of the state’s new water withdrawal law is a matter of statewide public concern.  If “the public 
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interest would be subverted if no one were found to have standing to challenge the [agency’s 

action],” . . .  [u]nder the totality of the circumstances, even if the petitioners may not have 

established direct harm different from that of the public at large, they have properly pled standing 

herein.” Oyster Bay Associates Limited Partnership v. Town of Oyster Bay (13-16015 [10-9-

2013] 2013 NY Slip Op. 52292[U] [Suffolk Co. 2013], citing Committee to Preserve Brighton 

Beach v. Planning Commission of the City of New York, 259 AD2d 26 [1st Dept 1999]; State 

Communities Aid Assn. v. Regan, 112 A.D.2d 681 [3rd Dept 1985]; Albert Elia Bldg. Co. v. New 

York State Urban Dev. Corp., 54 AD2d 337 [4th Dept 1976]; Roosevelt Island Residents Assn. v. 

Roosevelt Island Operating Corp., 7 Misc.3d 1029[A], [NY County. 2005]). This holding is 

consistent with the Court of Appeals holding in a case involving citizen taxpayer standing 

pursuant to State Finance Law § 123 (b) (1): 

Actions of this type can serve as a means for citizens to ensure the 
continued vitality of the constraints on power that lie at the heart of 
our constitutional scheme (cf. Matter of Dairylea Coop. v Walkley, 
38 NY2d 6, 10 [1975] Committee for an Effective Judiciary v 
State, 209 Mont 105, 112-113, 679 P2d 1223, 1227 [1984]; State 
ex rel. Howard v Oklahoma Corp. Commn., 614 P2d 45, 52 [Okla 
1980]). Thus, where a denial of standing would pose “in effect ... 
an impenetrable barrier to any judicial scrutiny of legislative 
action,” our duty is to open rather than close the door to the 
courthouse [citations omitted]. 

Saratoga County Chamber of Commerce, Inc. v. Pataki (100 NY2d 801, 815 [2003]).  The Court 

of Appeals has strengthened this principle even further in the new case of Association for a 

Better Long Island v. DEC, decided April 1, 2014. 

For the foregoing reasons, Petitioner organizations have standing to pursue this 

proceeding. 
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POINT II 
ISSUANCE OF AN “INITIAL” WATER WITHDRAWAL PERMIT 

IS NOT A MINISTERIAL ACTION UNDER SEQRA AND REVIEW UNDER 
SEQRA IS REQUIRED 

In response to Petitioners’ claim that DEC violated SEQRA by failing to engage in an 

environmental review of the Ravenswood water withdrawal permit application, Respondents 

assert that issuance of an “initial” water withdrawal permit falls within certain exemptions from 

SEQRA review for “ministerial” actions.  DEC Memorandum of Law (hereinafter “DEC MOL”) 

16, Ravenswood MOL 15-16.  Respondents’ assertions, however, are inconsistent with the plain 

wording of the applicable statutes, regulations and case law, and are contradicted by statements 

made by the DEC in support of the water withdrawal regulations.   

A. Issuance of the Ravenswood “Initial” Permit is an “Action” Under SEQRA 

Under SEQRA there is a prima facie presumption that the issuance of a permit is an 

“action” subject to SEQRA.  , ECL § 8-0105.4(i).  Respondent DEC asserts that issuance of the 

Ravenswood “initial” permit does not constitute an “action” under SEQRA because it was a 

ministerial act excluded from the definition of an action by ECL § 8-0105.5 (ii). DEC MOL 21.  

However, DEC’s actions in issuing the permit involved numerous acts of discretion, as set forth at 

length in Petitioners’ Initial Memorandum of Law ( hereinafter “Initial MOL”) and summarized 

below.   

The exemption contained in ECL § 8-0105.5 (ii) is almost identical to the Type II 

exemption contained in the SEQRA regulations for “official act[s] of a ministerial nature, 

involving no exercise of discretion, including building permits and historic preservation permits 

where issuance is predicated solely on the applicant’s compliance or noncompliance with the 

relevant local building or preservation code(s).” 6 NYCRR §617.5(c)(19).  See AR 38, 48.  If, as 

Petitioners assert, issuance of the Ravenswood permit falls outside the exemption in ECL §8-
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0105.5 (ii), then for the same reasons, it will fall outside the Type II exemption in 6 NYCRR 

§617.5(c)(19).   If issuance of the Ravenswood “initial” permit is not an exempt action under 

SEQRA, an environmental review is required. 

B.  WRPA Provides DEC with Discretion to Set Conditions of an “Initial” Permit  

All parties to this proceeding agree that the provisions of the Water Resources Protection 

Act of 2011 (“WRPA”), codified at ECL §15-1501 et seq., require DEC to issue “initial” water 

withdrawal permits to existing users, such as Ravenswood, who have reported their water usage 

in the amount of their maximum reported capacity.  If this were the sole provision relating to the 

issuance of “initial” permits, Petitioners would not dispute the applicability of the ministerial 

exemptions.  But WRPA and the new water withdrawal permitting regulations, 6 NYCRR Part 

601, require numerous additional terms and conditions that DEC is also mandated to include in an 

“initial” water withdrawal permit.  The discretion involved in determining these additional terms 

and conditions precludes deeming the issuance of an “initial” water withdrawal permit ministerial, 

and makes it subject to review under SEQRA.   

The plain language of ECL § 15-1501.9 provides that “initial” permits are subject to 

“appropriate terms and conditions as required under this article.”2  The terms and conditions 

required of all water withdrawal permits issued under Article 15, ECL §15-1501 et seq, including 

“initial” permits, are specified in ECL § 15-1503.2.  “Initial” permits are not treated differently 

from permits generally under Section 15-1503.2 for “initial” permits.  To issue any water 

withdrawal permit, DEC must determine that all eight elements under Section 15-1503.2 are met.  

                                                      
2 The exact wording of Section 15-1501(9) is as follows: “9. The department shall issue an initial permit, subject to 
appropriate terms and conditions as required under this article, to any person not exempt from the permitting 
requirements of this section, for the maximum water withdrawal capacity reported to the department pursuant to the 
requirements of title sixteen or title thirty-three of this article on or before February fifteenth, two thousand twelve.” 
The meaning of the term “initial permit” is not defined in Article 15 of the ECL. 



 

16 

These determinations involve the exercise of substantial amounts discretion by DEC, as outlined 

in greater detail in Petitioners Initial MOL.   

C.  DEC’s Regulations Provide DEC with Discretion to Set Conditions of an “Initial” Permit 

The requirements of ECL § 15-1501.9 and ECL § 15-1503.2 are reiterated in the new 

water permitting regulations.  Section 601.7(e) of the regulations provides that “An initial permit . 

. . includes all terms and conditions of a water withdrawal permit, including environmentally 

sound and economically feasible water conservation measures to promote the efficient use of 

supplies, and is subject to modification, suspension and revocation, pursuant to the requirements 

of this Part.” 6 NYCRR § 601.7(e). Section 601.11(c) of the regulations lists the same eight 

elements DEC must determine are met under ECL § 15-1503.2. Nothing in the wording of  ECL 

§§ 15-1501.9 or 15-1503.2 or Sections 601.7(e) and 601.11(c) of the regulations supports DEC’s 

claim that these provisions do not apply to the issuance “initial” permits.  See DEC MOL 19.  

DEC’s claim that the factors set forth in ECL § 15-1503.2 and 6 NYCRR § 601.11(c) are 

“irrelevant” to the issuance of an “initial” permit, id., is directly contrary to the plain language of 

ECL § 15-1501.9 and 6 NYCRR § 601.7(e), which expressly incorporate the conditions of ECL § 

15-1503.2, and 6 NYCRR § 601.11(c).  DEC’s claim that it would be “futile for DEC to consider 

them” in the context of an “initial” permit, id., is nonsensical, as is its claim that “an Initial permit 

could not set a new requirement for closed-cycle cooling because Initial permit holders are 

entitled to continue withdrawing water at the maximum capacity reported to DEC.”  Id. 22-23.  

The tension between saying that the recipient of an “initial” permit is entitled to a permit for a 

certain capacity, and that their use of that capacity is subject to certain conditions, is the same 

tension that is present with regard to the issuance of any water withdrawal permit for any 

specified amount.  The right to use the amount specified is subject to the conditions set forth in 
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the permit.  DEC concedes that water conservation measures must be included in a permit.  DEC 

MOL 5. There is no logical distinction between water conservation measures and other types of 

conditions that may be put into a permit. 

Likewise, there is no basis for DEC claims that it “had limited discretion to place 

conditions on the Ravenswood Initial permit concerning ‘environmentally sound and 

economically feasible water conservation measures to promote the efficient use of supplies,’” and 

that “those conditions would not have been informed by an environmental review.” DEC MOL 

18.  DEC wants this Court to believe that it exercised its discretion with respect to those 

conditions—and reviewed them under SEQRA when the SPDES permit was issued, not when the 

Initial permit was issued.” Id..  However, the eight determinations mandated by WRPA were not 

considered when the SPDES permit was issued. 

DEC inaccurately characterizes the required extent of DEC’s consideration of water 

conservation measures, under the water permitting law, as limited to certain generic conditions 

and to case-specific conditions derived from the SPDES permit.   No authority for that 

interpretation can be found in either the statute or the implementing regulations. Section 601.7(f) 

of the regulations says that “Where the water withdrawal system listed in an initial permit 

application is associated with a project, facility, activity or use that is subject to a SPDES permit 

or another Department permit, the Department will review the initial permit application in 

coordination with the SPDES or other permit program, particularly with respect to any pending 

permit renewals.”  This section does not state that incorporating provisions from a SPDES permit 

will fulfill DEC’s duties under 6 NYCRR § 601.11(c).  DEC claims that most of the conditions it 

imposed in Ravenswood’s water withdrawal permit were required by the implementing 

regulations of the Water Resources Law—filing Annual Water Withdrawal Reports, installing 
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measuring devices on all sources of water supply, and calibrating those devices once a year—and 

thus not discretionary. In support of this claim, DEC cites the routine monitoring, recording, and 

reporting requirements applicable to permittees contained in 6 NYCRR § 601.20.  The claim that 

such provisions were mandatory, not discretionary is belied by the fact that DEC exercised 

discretion not to impose all the requirements of this section in the Ravenswood water withdrawal 

permit, and it fails to explain why DEC views the requirements of Section 601.20 as mandatory 

and not the requirements of Section 601.11(c).   

DEC acknowledges that the Ravenswood water withdrawal permit does not require the 

plant to do an annual water audit. DEC MOL 18.  DEC justifies its decision not to require a water 

audit by stating that “the water the plant withdraws from the East River is discharged back to the 

River with no consumptive loss.”  Id. As a result, DEC says, “an environmental review would not 

have informed DEC’s decision to impose [audit requirements].”  Id.  But this justification is not 

supported by the record.  Ravenswood’s application shows that it has very sizeable consumptive 

losses. A table in the application showing amounts of water withdrawn and consumed by the plant 

for each month of 2013 shows that water consumed monthly by the plant was between 7.5 and 17 

MGD.  AR 21.  These are very substantial amounts of water, larger than most water withdrawals 

in New York and far greater than the minimum threshold for water withdrawal permitting of 0.1 

MGD.  6 NYCRR § 601.2(p).  Moreover, there can be much greater evaporative loss once the 

heated water is released back to the river. These consumptive losses and the potential for greater 

evaporative loss should have been examined in an EIS. There are significant potential 

environmental impacts from DEC’s decision not to require a water audit.   
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D. Case Law Establishes that DEC Has Discretion to Set Conditions of an “Initial” Permit 

The tests set forth in the cases cited by Respondents support a determination that issuance 

of the Ravenswood permit was not a ministerial action.  In Atlantic Beach v Gavalas (81 NY2d 

322, 326 [1993]), the Court of Appeals states that the “pivotal inquiry” in determining whether an 

agency decision is ministerial or discretionary for purposes of determining the applicability of 

SEQRA is “whether the information contained in an EIS may ‘form the basis for a decision 

whether or not to undertake or approve such action,’” citing Pius v Bletsch (70 NY2d 920 

[1987]). The Gavalas court explained the test: 

Logically, where an agency is empowered to “act” by granting or 
denying a permit based only on compliance with a conventional 
Building Code or fire safety regulations, it makes little sense to 
require preparation of an EIS. Such a requirement would certainly 
not advance the Legislature’s clear intent that an EIS be used as an 
informational tool to aid in the planning process (see, ECL 8-0109 
[2]). 

In contrast, the discretion involved in the exercise of site plan 
approval powers which was vested in the issuing agency in Pius is 
illustrative of agency “action” because a relationship exists 
between the types of decisions to be made and the environmental 
concerns enumerated in an EIS. In Matter of E.F.S. Ventures Corp. 
v Foster (71 N.Y.2d 359). 

After referring to the Gavalas test in its MOL, DEC says that “an environmental review 

could not have formed the basis for DEC to deny Ravenswood its Initial permit because DEC was 

required to issue the Initial permit.” DEC MOL 16.  But under the Gavalas test, the is not whether 

DEC was required to issue the “initial” permit, but whether DEC’s discretion to condition the 

permit would be informed by an EIS.   

In the case of an “initial” water withdrawal permit, the conditions required by ECL § 15-

1501(2) would be informed by an EIS.  To take just one example, subdivision (g) of § 15-1501(2) 

requires that “the proposed water withdrawal will be implemented in a manner that incorporates 
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environmentally sound and economically feasible water conservation measures.” And the 

regulations authorize DEC to implement this requirement by imposing “environmentally sound 

and economically feasible water conservation measures” as conditions in water withdrawal 

permits.  Section 601.11(c)(7).  The Water Withdrawal Law also mandates “proper consideration 

of other sources of supply that are or may become available,” and consideration of whether the 

withdrawal can be “reasonably avoided” altogether (here, as with a closed-cycle cooling system), 

“limited to quantities that are considered reasonable for the purposes for which the water use is 

proposed”, limited to minimize “significant individual or cumulative adverse impacts on the 

quantity or quality of the water source and water dependent natural resources”, or notwithstanding 

permitting a previously reported withdrawal capacity accompanied by “environmentally sound 

and economically feasible water conservation measures.” ECL §§ 15-1501(2) (a), (d), (e), (f), and 

(g).  The instant proceeding thus presents a strong contrast to the limited discretion at issue in the 

cases cited by DEC and Ravenswood.   

In the case of Ziemba v City of Troy (37 AD3d 68 [3rd Dept 2006]), the court applied the 

Gavalas test and found that issuing a building permit in the circumstances of that case did not 

require discretion.  The Ziemba court determined that, “when an agency has some discretion, but 

that discretion is circumscribed by a narrow set of criteria which do not bear any relationship to 

the environmental concerns that may be raised in an EIS, its decisions will not be considered 

‘actions’ for purposes of SEQRA’s EIS requirements,” (37 AD3d at 74,  quoting Gavalas at 326).  

Compare DEC MOL, 17.  Here, DEC’s discretion to include conditions in the Ravenswood 

permit is contained in a broad set of criteria that are directly related to the environmental concerns 

that may be raised in an EIS.  The facts of the present case are thus even stronger than the facts in 

Pius v Bletsch in which the court of appeals held that the amount of discretion involved in issuing 
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a site plan approval mean that the issuance of the approval was discretionary and an EIS was 

required.  In Pius, the court stated: 

We conclude that, in light of the Director’s specifically delegated 
site plan approval powers coupled with the authority to make 
certain case-by-case judgments on site plan design and 
construction materials issues, the Town of Huntington’s 
subdivision regulations and site improvement specifications vests 
discretion of a kind which qualifies as an unexempted “action” in 
connection with the issuance of a building permit. Inasmuch as the 
issuance of a permit under this regulation is an action, the Director, 
as head of the “lead agency” under SEQRA, was entitled to require 
a DEIS as a precondition to the issuance of a permit. 

Id. at 922.  DEC then the Ziemba case as an example of a permit that is exempt from SEQRA 

even though there was some discretion regarding permit conditions.  DEC MOL, 17.  But 

consideration of a permit application for a water withdrawal permits involves the very types of 

considerations that the court in Ziemba identified as requiring an EIS, i.e., “the potential impact 

of a proposed action on ‘land, water, plants and animals, growth and character of the community 

and other environmental concerns.’” Ziemba at 75.  Under the WRPA, DEC’s discretion 

regarding water conservation measures and other environmental matters clearly has to do with 

environmental concerns that are central to SEQRA.  The present case should therefore be 

distinguished from Ziemba. 

E. DEC’s Response to Comments on the Regulations Acknowledged DEC Has Discretion to 
Set Conditions of an “Initial” Permit  

The position taken by DEC in this proceeding regarding the scope of its discretion in 

issuing “initial” water withdrawal permits is contrary to the position it took when responding to 

public comments on the proposed water withdrawal regulations. 3  In several responses, DEC 

                                                      
3 Responsiveness summary for the final water withdrawal regulations, Assessment of Public Comment: Section V -- 
Table of Comments and Responses, Page 41-42 of 167, attached as Exhibit A- to the Affirmation of Rachel Treichler 
dated May 8, 2014 
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acknowledges that it has substantial discretion in issuing “initial” water withdrawal permits.4  

Entergy Nuclear Operations, Inc., the owner of the Indian Point power plant, raised several 

questions during the comment process regarding the issuance of “initial” permits. In “Question  

#148” in the Table of Comments and Responses, Entergy observed ,”There appears to be . . .  no 

provision in the Proposed Regulations prohibiting substantive review of initial permits, and 

therefore no reason to believe NYSDEC will refrain from substantively reviewing initial permits 

for existing facilities or requiring that new substantive provisions be included in initial permits,” 

Id.. DEC responded: 

ECL §15-1501(9) requires that the Department issue an initial 
permit for the maximum capacity reported or registered with the 
Department on or before February 15, 2012; however, it also 
provides that the permit will be subject to appropriate terms and 
conditions as required under ECL Article 15. While the 
Department expects the initial permit process to be an expedited 
and less costly permit process, it will review the permit 
applications and include in the permit appropriate conditions, 
including water conservation measures. [Emphasis added.]5 

Similarly, in Question #149, Entergy noted, “Further, the Proposed Regulations do not 

provide different standards for the issuance of initial permits and new permits. Instead, the 

Proposed Regulations make clear that an initial permit for existing facilities must include ‘all 

terms and conditions of a water withdrawal permit.’ Id . at §601.7(e) .Without a definitive 

statement that initial permits for existing facilities are subject to different issuance standards, it is 

logical to assume that initial permits are subject to the same issuance standards as new permits. 

Entergy therefore requests that NYSDEC provide clarification on the standards for issuance of 

initial permits for existing facilities and whether the standards will be the same as those for new 

permits for proposed facilities.” DEC responded: 

                                                      
4 Id. 
5 Id. 
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ECL §15-1503 establishes permit application requirements and 
standards for permit issuance. This Section applies to all permits. 
The statute does not authorize the Department to apply different 
standards for the issuance of initial permits. It requires only that 
the applicant obtain a permit for the maximum withdrawal capacity 
reported to the Department. [Emphasis added.] 

F.  DEC’s Litigation Position is Not Entitled to Deference 

Because the present case involves an issue of statutory construction, the principle of 

judicial deference to agency interpretations does not apply. The rules for when a court should 

defer to an agency interpretation of a statute are set forth in Raritan Development Corp. v Silva 

(91 NY2d 98 [1997]): 

[T]his Court has consistently applied the same standard of review 
for agency determinations. Where “the question is one of pure 
legal interpretation of statutory terms, deference to the BSA is not 
required” (Matter of Toys “R” Us v Silva, 89 N.Y.2d 411, 419). 
On the other hand, when applying its special expertise in a 
particular field to interpret statutory language, an agency’s rational 
construction is entitled to deference (see, Matter of Jennings v New 
York State Off. of Mental Health, 90 N.Y.2d 227, 239; Kurcsics v 
Merchants Mut. Ins. Co., 49 N.Y.2d 451, 459). 103*103 Even in 
those situations, however, a determination by the agency that “runs 
counter to the clear wording of a statutory provision” is given little 
weight (Kurcsics v Merchants Mut. Ins. Co., 49 NY2d, at 459; see 
also, Matter of Toys “R” Us v Silva, 89 NY2d, at 418-419). 

Id. 102-103. In the Raritan case, the Court of Appeals declined to defer to the interpretation of a 

section of New York City’s Zoning Resolution put forth by the Board of Standards and Appeals 

of the City of New York (BSA).  The Court said, “The statutory language could not be clearer. 

As noted above, a cellar is defined within the Zoning Resolution in terms of its physical location 

in a building. ‘Floor area’ includes dwelling spaces when not specifically excluded and ‘cellar 

space,’ without further qualification, is expressly excluded from FAR calculations. Thus, FAR 

calculations should not include cellars regardless of the intended use of the space. BSA’s 

interpretation conflicts with the plain statutory language and may not be sustained.” [Footnotes 
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omitted.].  Id. at 103. In Matter of Brown v NYS Racing and Wagering Boar,( 60 AD3d 107 [2nd 

Dept 2009]), the court stated: “when a ‘question is one of pure legal interpretation of statutory 

terms, deference to the [agency] is not required,’”, and said: “In such instances, courts should 

construe clear and unambiguous statutory language as to give effect to the plain meaning of the 

words used.” Id. at 115.  The court in Brown found, “There being no ambiguity in the operative 

statutory terms, we must necessarily deem the pertinent provisions of the Education Law as 

subject to pure legal interpretation and give effect to their plain meaning, without necessarily 

deferring to the interpretation advanced by NYSED.”  Id. at 116.  Accord Kash v Jewish Home 

(61 AD 3d 146, 149 [4th Dept. 2009], “Because we conclude that the language of Public Health 

Law § 2801-d is clear and unambiguous, we are required to give effect to its plain meaning”);  

HLP Properties, LLC, v NYS DEC (21 Misc3d 658, 667 [Sup Ct NY County 2008], “Agency 

determinations running counter to the clear wording of a statutory provision are afforded little 

weight.”)   

In the HLP case, Petitioners challenged DEC’s denial of their application to participate in 

the Brownfield Cleanup Program under ECL § 27-1401 on the grounds that the DEC’s decision 

was not made based on a demonstrated ineligibility under the statute, but rather, an ineligibility 

based on DEC’s interpretation of the statute. DEC, in opposition, contended that its 

determination, which utilized agency-created guidance documents in determining petitioners’ 

ineligibility, was not unreasonable. In HLP, the court found that DEC’s interpretation of the 

statute was unreasonable.  The court stated: 

[W]hile the implementation of a statute may place an agency in a 
position where they are forced to deal with competing interests, 
striking a balance between those interests is exclusively a 
legislative function (Boreali v Axelrod, 71 NY2d 1 [1987]). Stated 
differently, an agency, by law, is not allowed to “legislate” by 
adding “guidance requirements” not expressly authorized by 
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statute (see Matter of Medical Socy. of State of N.Y. v Serio, 100 
NY2d 854 [2003]; Boreali v Axelrod, 71 NY2d 1 [1987]; Destiny 
USA Dev., LLC v New York State Dept. of Envtl. Conservation, 19 
Misc 3d 1144[A], 2008 NY Slip Op 51161[U] [Sup Ct, Onondaga 
County 2008]). 

The DEC, in using its own administratively-created and far more 
limiting guidelines to determine petitioners’ ineligibility, engaged 
in this proscribed activity. 

Id. at 669. 

In addition, “It is a well-settled principle of statutory construction that a statute or 

ordinance must be construed as a whole and that its various sections must be considered together 

and with reference to each other.” People v Mobil Oil Corp., (48 NY2d 192, 199 [1979]); Abood v 

Hospital Ambulance Serv. (30 NY2d 295, 300 [1972]); Friedman v Conn Gen Life Ins, 9 NY3d 

105 [2007], “A court must consider a statute as a whole, reading and construing all parts of an act 

together to determine legislative intent (see McKinney’s Cons Laws of NY, Book 1, Statutes § 97), 

and, where possible, should ‘harmonize [all parts of a statute] with each other ... and [give] effect 

and meaning ... to the entire statute and every part and word thereof’ (id. § 98; see also People v 

Mobil Oil Corp., 48 NY2d 192, 199 [1979].”); People v Jones (112 Misc2d 841 [Sup Ct Queens 

County 1982], “Statutory words must be read in their context, and words, phrases, and sentences 

of a statutory section should be interpreted with reference to the scheme of the entire section.”); 

see McKinney’s Cons Laws of NY, Book 1, Statutes, §§ 97-98. 

Here, the purpose of Title 15 of the ECL is expansive, including numerous policies to 

protect, conserve and develop New York’s water resources, including a strong policy promoting 

regulation of activities that adversely affect those resources. ECL § 15-0103. As Petitioners have 

previously noted, a major impetus for passage of the WRPA was to implement the requirements 

of the Great Lakes-St. Lawrence River Basin Water Resources Compact (ECL § 21-1001). 
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Petitioners’ Initial MOL at 14, quoting the Assembly Sponsor’s Memorandum in Support. 6  The 

legislation applied key elements of the Compact’s decision-making standards to water withdrawal 

permits issued throughout the state; including the Compact requirements that withdrawals must 

“incorporate environmentally sounds and economically feasible water conservation measures” 

and “result in no significant individual or cumulative adverse impacts to the quantity or quality of 

“the waters and water-dependent resources in the source watershed.”Id. 

If the exemptions urged by Respondents were accepted, it would gut the applicability of 

the new water withdrawal law.  The vast majority of the users subject to the permitting 

requirements of the new water withdrawal law are existing users.  If existing users are exempted 

from the substantive requirements of the law, then those requirements are essentially meaningless. 

G. Petitioners Do Not Attack the WRPA 

Respondent Ravenswood claims that “a review of the Petition as a whole establishes that 

Petitioners’ real challenge is to the Legislature’s determination when crafting the Act [WRPA] to 

exempt existing water withdrawals from environmental review by explicitly removing any 

discretion from NYSDEC regarding whether to issue a permit to facilities with existing water 

withdrawals.”  Ravenswood MOL 14. But, as is apparent from the discussion above and in 

Petitioners’ Initial MOL, Petitioners’ claims are exactly to the contrary. Petitioners’ Initial MOL 

states at 16, 20: 

Moreover, despite DEC’s assertion that “the Legislature has 
restricted the Department’s discretion to the standard form permit,” 
no such restriction is contained in the statute. . . .  

                                                      
6 Petitioners’ Initial MOL at 14, quoting p. 10 in the Assembly Sponsor’s Memorandum in Support of Bill Number 
A5318A, contained in the Bill Jacket for A5318A/S3798 2012, attached as Exhibit E to the affirmation of Rachel 
Treichler dated March 21, 2014.  Identical statements are made in a DEC Memorandum to Mylan L. Denerstein, Esq., 
Counsel to the Governor, by Maureen A. Coleman, DEC Legislative Counsel, dated August 3, 2011, recommending 
approval for the legislation, p. 16 of the Bill Jacket. 
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The legislature’s intent that DEC exercise broad discretion in 
specifying the terms and conditions of all water withdrawal 
permits, including “initial” permits,  is made clear in ECL § 15-
1503.2: . . . .  

In conclusion, DEC’s claim that it has no discretion in setting the 
terms and conditions contained in an “initial” permit is directly 
contrary to the clear wording of ECL §§ 15-1501.9 and 15-1503.2. 

As just noted, Ravenswood refers to “the Legislature’s determination when crafting the 

Act [WRPA] to exempt existing water withdrawals from environmental review,” Ravenswood 

MOL 14, but there is no indication of such a goal in the legislation or the legislative history.  In 

fact, the legislation promotes environmental review.  By providing for the issuance of water 

withdrawal permits, the legislation imposes a requirement that brings SEQRA, which applies to 

the issuance of permits, into play. There is no indication that the legislature had any inkling of the 

interpretation now being urged by Respondents. Roger Downs, Conservation Director of 

Petitioner Sierra Club’s Atlantic Chapter, who actively monitored the legislative process during 

the enactment of the WRPA, states in para. 9 of his affidavit: 

Granting a water withdrawal permit to the Ravenswood facility for 
1 billion gallons a day without an environmental assessment under 
SEQRA defies the intent and purpose of the water resources law – 
especially as there are many practical alternatives to once through 
wet cooling that use significantly less water without killing fish.  
The intent of the newly enacted legislation is not to duplicate 
existing SPDES permits for excessive withdrawals, but to provide 
the Department of Environmental Conservation with tools to 
manage New York’s water resources in a comprehensive [manner]. 
A primary tool to facilitate this goal is the environmental impact 
assessment process. 

H. Petitioners Do Not Attack the Water Withdrawal Regulations 

Respondent Ravenswood also claims that “Petitioners failed to directly challenge the 

regulations, which explicitly confirmed that facilities such as the Ravenswood Facility would be 

entitled to a permit without undergoing repetitive environmental review.”  Ravenswood MOL 14. 
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Ravenswood cites the DEC’s proposed rulemaking in support of this contention, id., but the 

proposed rulemaking is no different in this regard than the adopted regulations, and the plain 

wording of the regulations is contrary to Ravenswood’s contention, as explained above.  

I. Petitioners Do Not Attack the Ravenswood SPDES Permit 

Finally, Respondent Ravenswood claims that “the Petition is nothing but a collateral 

attack on the Ravenswood Facility’s SPDES permit” (Ravenswood MOL 13).  The Petition, 

however, takes no issue with the Ravenswood SPDES permit.  Petitioners’ actual argument is that 

the DEC’s new water withdrawal permitting program is independent of the SPDES permitting 

program and therefore calls for an independent environmental impact review of the potential 

consequences for other users and the environment of the issuance of a water withdrawal permit. 

Ravenswood asserts that the “ impacts [of the cooling water structures] (e.g., fish impingement) 

were squarely addressed by the NYSDEC as part of its consideration and issuance of the 

Ravenswood Facility’s SPDES Permit.” Ravenswood MOL 13.  However, Ravenswood concedes 

that no environmental review was done of the Ravenswood SPDES permit at the time it was 

renewed in 2012, id. 14, and that the SEQRA review conducted in 2007 was a Negative 

Declaration.  Id. 4.  The published notice of the 2007 SPDES application, ENB Region 2 

Completed Applications 12/20/2006, attached to the O’Donnell Affidavit as Exhibit C, states: 

“State Environmental Quality Review (SEQR) Determination: Project is an Unlisted Action and 

will not have a significant impact on the environment. A Negative Declaration is on file. A 

coordinated review was not performed. SEQR Lead Agency: None Designated.” As noted in 

Petitioners’ Initial MOL, Petitioners have not been able to obtain a copy of 2007 Negative 

Declaration.  Copies of all environmental reviews conducted of the Ravenswood SPDES permit 
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were requested in a FOIL request by one of Petitioners’ attorneys. 7  DEC’s response to this 

request was as follows:  

Item 5 All environmental reviews conducted in connection with 
the issuance of any Ravenswood SPDES permit: Environmental 
reviews are a process not a record. The results of that process are 
primarily documented by the permit application and issued permit 
have been provided [sic].8 

Apparently, there is no record of the environmental issues considered in 2007 that resulted in the 

Negative Declaration. 

But even if a full environmental review had been conducted of the Ravenswood SPDES 

permit, such a review would be inadequate to substitute for a full environmental review of the 

Ravenswood water withdrawal permit.  The scope of an environmental review under the SPDES 

regulations is far more limited that the scope of issues to be addressed by a water withdrawal 

permit.  

For purposes of determining the application of SEQRA to the issuance of a water 

withdrawal permit, it is not relevant that Ravenswood’s operations are long-standing, as the new 

regulatory program falls on new and old facilities alike. Cf. Ravenswood MOL, 2. The WRPA 

and the new water withdrawal permitting regulations do not grandfather existing facilities or 

otherwise exempt them from the reach of new permitting requirements. This is not unusual when 

new permitting programs are adopted.  For example, the landfill permitting and operation 

regulations adopted by New York State in the 1970s imposed substantial new costs on existing 

landfills.  As a result, the number of New York MSW landfills dropped from over two hundred 

before the regulations were adopted to about 26 today.   

                                                      
7 FOIL request dated August 13, 2013, attached as Exhibit A to the Treichler Affirmation dated March 21, 2014. 
8 DEC response dated August 27, 2013, to Treichler FOIL request, attached as Exhibit B to the Treichler Affirmation 
dated March 21, 2014. 
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J. Ravenswood’s SPDES Permit does not require Best Available Technology 

As part of its assertion that the Petition is no more than a collateral attack on its SPDES 

permit, Ravenswood asserts that its SPDES permit requires Best Available Technology (“BTA”). 

Ravenswood MOL 2. However, there is no basis for that assertion.  On July 10, 2011 DEC issued 

its “BTA for Cooling Water Intake Structures” guidance.9 The guidance states that cooling water 

intake structures will be subject to one of four “performance goals” when selecting BTA, all four 

requiring “closed-cycle cooling.” Id., 1-2. The Policy further states: 

Facilities for which a BTA determination has been issued prior to 
the effective date of this policy and which are in compliance with 
an existing compliance schedule of BTA implementation and 
verification monitoring will not be subject to new requirements as 
a result of this policy unless/until the results of verification 
monitoring demonstrate the necessity of more stringent BTA 
requirements. A full technical review will be conducted when a 
permit renewal or modification application is submitted following 
the completion of the verification monitoring program. 

Id., 2. DEC’s BTA guidance also provides: 

This policy will be implemented when: (i) an applicant seeks a 
new SPDES permit; (ii) a permittee seeks to renew an existing 
SPDES permit; or (iii) a SPDES permit is modified either by the 
Department or by the permittee, for a facility that operates a CWIS 
in connection with a point source thermal discharge . . . 

Id., 6.  Notwithstanding this 2011 policy, DEC renewed Ravenswood’s SPDES permit in 

November 2012 without requiring closed-cycle cooling. State MOL, Jacobson Aff.,  ¶ 13. Cf. 

Ravenswood MOL, 4. Ravenswood’s SPDES permit does not therefore require BTA. 

                                                      
9 DEC Policy CP #52, Best Technology Available (BTA) for Cooling Water Intake Structures (July 10, 2011), 
available at <http://www.dec.ny.gov/docs/fish_marine_pdf/btapolicyfinal.pdf>. 
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POINT III 
DEC FAILED TO PLACE APPROPRIATE TERMS AND CONDITIONS IN THE 

RAVENSWOOD PERMIT AS REQUIRED BY THE WRPA AND THE 
REGULATIONS 

DEC questions in its MOL whether Petitioners have abandoned their claim that DEC 

failed to apply appropriate terms and conditions in the Ravenswood “initial” permit.  DEC MOL 

22. Petitioners have not abandoned this claim. The claim is fundamentally connected to 

Petitioners’ claims regarding the DEC’s exercise of discretion and its claim regarding DEC’s 

failure to engage in an EIS.  It is supported by numerous observations in Petitioners’ Initial MOL 

regarding DEC’s failure to include adequate terms and conditions in the Ravenswood permit as a 

result of its failure to impose the terms and conditions required by ECL § 15-1503.2, including its 

failure to impose environmentally sound water conservation measures such as closed cycle 

cooling.  Initial MOL, 19-20. DEC acknowledges that “Petitioners take issue with the fact that the 

Initial permit does not require Ravenswood to employ a closed-cycle cooling system.”  DEC 

MOL 22. 

DEC’s failure to impose adequate terms and conditions in the Ravenswood water 

withdrawal permit was a direct consequence of DEC’s determination to categorize the 

Ravenswood application as exempt under SEQRA.  This resulted in DEC’s failure to utilize the 

discretion granted to it under WRPA to impose necessary terms and conditions.   

It is undisputed that the massive volumes of water used by the Ravenswood Generating 

Facility are attributable largely to the fact that the facility relies on a once-through cooling system 

and that a closed-cycle cooling system would use much less water. DEC is obligated to determine 

whether closed-cycle cooling represents an “environmentally sound and economically feasible 

water conservation measure,” as that term is defined by law. 
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DEC states that conservation measures incorporated into the Ravenswood SPDES permit 

“have decreased Ravenswood’s water withdrawals by approximately twenty-six percent between 

July 2012 to April 2013,” (DEC MOL 13), but other measures, such as closed-cycle cooling 

would reduce the withdrawals much more substantially and should have been considered under 

the other factors required by ECL § 15-1501(2).   DEC is required to exercise discretion under the 

WRPA to apply these factors independently of the applicable tests under the SPDES permit 

requirements. Thus, DEC is required to exercise discretion to determine whether the WRPA 

requires closed-cycle cooling at the Ravenswood facility. As noted in Petitioners’ initial MOL, 

the standards required in issuing a water withdrawal permit are much more stringent that the 

conservation standards required in a SPDES permit.  See Petitioners’ Initial MOL at 18-19. 

POINT IV 
DEC VIOLATED THE COASTAL ZONE LAWS 

Respondents concede that if the Ravenswood permit application is a Type I action under 

SEQRA, then the Coastal Zone laws apply.  The listing by the New York State Department of 

State of the issuance of a water withdrawal permit by the DEC as one of the types of DEC permit 

actions that requires review under the New York City Waterfront Revitalization Program 

demonstrates that the Department of State regards the issuance of any type of water withdrawal 

permit as not exempt from SEQRA.  Petitioners’ Initial MOL 32. 

POINT V 
DEC VIOLATED THE PUBLIC TRUST DOCTRINE  

Respondent DEC states that Petitioners cite no authority for the proposition that the public 

trust doctrine, a common law doctrine, “imposes requirements on DEC above and beyond the 

statutory requirements.” DEC MOL 23.  DEC says “so long as DEC complied with those 

statutes—as it did here—it is in compliance with the public trust doctrine.”  But DEC’s 
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